
 

DPF-439 * Revised 7/95 

 
In  the Matter of N icolas Castillo  

CSC Docket  No. 2011-753 

OAL Docket  No. CSR 9396-10 

(Civil Service  Com m iss ion , dec ided J u ly  13, 2011) 

 

 

The appea l of Nicolas Cast illo,
1
 a  Sher iff’s Officer  Bilingual in  Spanish  and English  

with  Monmouth  County, of h is remova l, effect ive May 24, 2010, on  charges, was 

heard by Administ ra t ive Law J udge J oseph Lavery (ALJ ), who rendered h is in it ia l 

decision  on  May 31, 2011.  Except ions were filed on  beha lf of the appellan t  and 

cross except ions were filed on  behalf of the appoin t ing author ity.  

 

Having considered the record and the a t tached ALJ ’s in it ia l decision , and 

having made an  independent  eva lua t ion  of the record, the Civil Service Commission  

(Commission), a t  it s meet ing on  J u ly 13, 2011, accepted and adopted the F indings of 

Fact  and Conclusion  as conta ined in  the in it ia l decision  and the recommenda t ion 

tha t  the removal be upheld.   

 

DISCUSSION  

 

The appellan t  was charged with  conduct  unbecoming a  public employee, 

discr imina t ion  tha t  a ffect s equa l employment  oppor tunity, other  sufficien t  cause 

and viola t ion  of depar tmenta l ru les and regula t ions.
2
  Specifica lly, the appoin t ing 

author ity asser ted tha t  on  Apr il 27, 2010, the appellan t , while on  duty and in  

uniform, gave a  note to Sandra  Miller , a  county employee, tha t  conta ined sexua lly 

explicit  and suggest ive language.  Upon the appellan t ’s t imely appea l to the 

Commission , the mat ter  was t ransmit ted to the Office of Administ ra t ive Law (OAL) 

for  a  hear ing as a  contested case. 

 

 In  h is in it ia l decision , the ALJ  found tha t  Ms. Miller  accepted a  note from the 

appellan t  on  Apr il 23, 2010 and freely accepted a  second note on  Apr il 27, 2010.  

After  discussing the Apr il 27 note with  two co-workers, Toni Fr iedhoff and Barbara  

Barbolini, she was uncer ta in  as to whether  to repor t  the mat ter .  However , a fter  a  

discussion  with  a  th ird co-worker , Phyllis Stanley, Ms. Miller  felt  compelled to 

in form her  super ior s of the incident .  The ALJ  a lso found tha t  the appellan t ’s in ten t  

was to begin  a  da t ing rela t ionship with  Ms. Miller .  While test imony from the three 

co-workers was offered a t  the hea r ing, Ms. Miller  was unava ilable to present  in -

person  test imony.  As such , there wa s no sworn  test imony indica t ing tha t  Ms. 

                                            
1
 The spelling of th e appellan t ’s fir st  name in  the in it ia l decision  is incor r ect .  

2
 Viola t ion  of Sh er iff’s Officer  ru les and regu la t ions: Professional Conduct  and Respon sibilit ies 

(4.1.1); Genera l Conduct  on  Duty (4.2.1); P ublic Act ivit ies (4.10.3); Gen era l Order  97-20 (Mission  and 

Values); and Gen era l Order  98-22 (Ant i-Harassment  and Discr imin at ion).  Viola t ion  of Monmouth  

County Policy 703 regarding Sexua l and Other  Unlawful Harassmen t ; Monmouth  County Policy 701 

regarding Employee Conduct  and Work Rules; and Monmouth  County Policy regarding Proh ibit ing 

Workplace Discr imin at ion  and Harassmen t . 
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Miller  thought  herself sexua lly ha rassed or  offended by the Apr il 27 note.  However, 

the ALJ  noted tha t  as a  mat ter  of law, neither  Ms. Miller ’s sta te of mind nor  the 

appellan t ’s in ten t  were determina t ive in  th e instan t  mat ter .  In  th is regard, the 

ALJ  refer red to Lehm ann v. T oys 'R ' Us, Inc., 132 N .J . 587 (1993), and determined 

tha t  a  reasonable woman would consider  the Apr il 27 note as sexua l ha rassment .  

The ALJ  emphasized tha t  the appellan t ’s t est imony tha t  th is note was not  sexua lly 

suggest ive and did not  evidence bad judgment  demonst ra ted ext raordinary 

ignorance regarding the responsibilit ies of a  Sher iff’s Officer , a s well a s the  genera l 

expecta t ions of respect fu l gender  in teract ion .  Thus, the ALJ  concluded tha t  the 

appoin t ing author ity demonst ra ted by a  preponderance of the evidence tha t  the 

appellan t ’s conduct  was in  viola t ion  of the relevant  Sher iff’s Office and Monmouth  

County ru les.  

 

 With  respect  to the pena lty, the ALJ  determined tha t  the appellan t ’s act  of 

present ing an  except iona lly graphic note while on  duty to a  woman whom he barely 

knew immediately brought  h im within  reach  of a  st r ingent  standard governing the 

applica t ion of discipline since as a  law enforcement  officer , he is held to a  h igher 

standard.  As such , the ALJ  found tha t  remova l was the appropr ia te pena lty.   

 

 In  h is except ions, the appellan t  contends tha t  the ALJ  er roneously refused 

h is discovery request s to suppor t  h is cla im of discr imina tory and dispara te 

t rea tment  by the County.
3
  The appellan t  a rgues tha t  the Monmouth  County Policy 

regarding Prohibit ing Workplace Discr imina t ion  and Harassment  specifies tha t  

ha rassment  is unwelcom e conduct .  Since the ALJ  determined tha t  the appoin t ing 

author ity fa iled to establish  tha t  the Apr il 27 note was unwelcome or  tha t  it  was 

in tended to ha rass, the ALJ  er red in  concluding tha t  the appellan t ’s conduct  

const itu ted harassment .  The appellan t  emphasizes tha t  the Apr il 27 note was a  

pr iva te a t tempt  to in it ia te a  da t ing rela t ionship  and da t ing between county 

employees is a  common pract ice.  He a lso a rgues tha t  Ms. Miller ’s refusa l to a t tend 

the hear ing in  th is mat ter  depr ived h im of h is Const itu t iona l r ight  to cross exam ine 

h is accuser .  Addit iona lly, t he appellan t  a sser t s tha t  the ALJ  viola ted the pr inciple 

of progressive discipline by fa iling to consider  h is lack of pr ior  discipline.  F ina lly, 

the appellan t  concludes tha t  the pena lty of remova l is a rbit ra ry and unjust  given 

tha t  he did not  viola te any County or  Sta te policy by passing a  pr iva te note to 

another  adult  who willingly accepted wha t  she knew was a  request  for  a  da t ing 

rela t ionship.   

 

 In  response, t he appoin t ing author ity contends tha t  the ALJ  appropr ia tely 

rejected the appellan t ’s request  to obta in  discovery in to un rela ted disciplina ry 

mat ters involving non-par t ies.  The appoin t ing auth or ity a rgues tha t  the appellan t ’s 

purpor ted reason  for  the note, i.e., to establish  a  da t ing rela t ionship, does not  a llow 

him to escape liability under  the County’s sexua l ha rassment  policy.  Fur thermore, 

                                            
3
 The appellan t , who is of Lat ino h er itage, main ta in s tha t  a  Caucasian  officer  accused of the same 

misconduct  on ly received an  eigh t -day suspension . 
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it  contends tha t  the Lehm ann  standard has been  met .  The appoin t ing author ity 

presents tha t  Ms. Miller ’s unava ilability did not  depr ive the appellan t  of h is r ight  to 

a  fa ir  hea r ing or  due process.  F inally, the appoin t ing author ity main ta ins that  

remova l is the appropr ia te pena lty in  this mat ter . 

 

Upon it s de novo review of the record, t he Commission  finds the appellan t ’s 

arguments unpersuasive.  As correct ly noted by the ALJ , t he appellan t ’s in ten t  and 

Ms. Miller ’s sta te of mind a re ir relevant  in  determining whether  the appellan t ’s 

conduct  const itu ted harassment .  S ee Lehm ann , supra.  The appellan t ’s conduct  in  

th is mat ter  is not  disputed: the appellan t , while on  duty as a  Sher iff’s Officer , gave 

a  sexua lly graphic note to a  woman whom he barely knew.  A reasonable woman 

would clea r ly regard the note as sexua l harassment .   In  th is r egard, Ms. Miller ’s 

fa ilure to test ify is not  relevant  or  necessa ry to establish  the admit ted cond uct  of 

the appellan t . 

 

Fur thermore, in  determining the proper  pena lty, the Commission’s review is 

de novo.  In  addit ion  to it s considera t ion  of the ser iousness of the under lying 

incident  in  determining the proper  pena lty, the Commission  a lso u t ilizes, when  

appropr ia te, the concept  of progressive discipline.  S ee West N ew Y ork  v. Bock , 38 

N .J . 500 (1962).  However , it  is well established tha t  when the under lying conduct  

is of an  egregious na ture, the imposit ion  of a  pena lty up to and including remova l is 

appropr ia te, regardless of an  individua l’s disciplina ry history.  S ee Henry v. R ahway 

S tate Prison , 81 N .J . 571 (1980).  It  is set t led tha t  the theory of progressive 

discipline is not  “a  fixed and immutable ru le to be followed without  quest ion .”  

Rather , it  is recognized tha t  some disciplina ry infract ions are so ser ious tha t  

remova l is appropr ia te notwithstanding a  la rgely unblemished pr ior  record.  S ee 

Carter v. Bordentown , 191 N .J . 474 (2007).  In  the instan t  mat ter , the Commission  

emphasizes tha t  a  Sher iff’s Officer  is a  law enforcement  employee who must  enforce 

and promote adherence to the law.  S ee Moorestown  v. Arm strong, 89 N .J . S uper. 

560 (App. Div. 1965), cert. den ied , 47 N .J . 80 (1966).  S ee also, In  re Phillips, 117 

N .J . 567 (1990).  Clea r ly, in  th is case, the appellan t ’s act ions were outside the 

bounds of acceptable workplace behavior , especia lly for  a  law enforcement  

employee.  The Commission  finds the appellan t ’s seemingly cavalier  a t t itude toward 

using, while on  duty as a  law enforcement  officer , such  sexua lly explicit  language 

with  a  rela t ively unknown woman par t icu la r ly t roubling.  Moreover , the 

Commission  reject s the appellan t ’s content ion  regarding a lleged dispara te or  

discr imina tory t rea tment .  In it ia lly, it  is clea r  tha t  the appellan t ’s condu ct  was 

abhorrent  and wor thy of severe sanct ion .  Fur ther , the Commission , independent  of 

the appoin t ing author ity, determines the u lt imate pena lty in  these mat ters.  The 

fact  tha t  the appoin t ing author ity may have imposed a  different  pena lty for  a  

simila r  mat ter  not  presented to the Commission  does not  persuade it  tha t  the 

appellan t ’s conduct  is not  wor thy of remova l.  Accordingly, g iven  the ser ious na ture 

of the under lying charges, and tha t  the fact  tha t  a t  the t ime of the incident , the 

appellan t  had been  employed less than  two years, the Commission  finds tha t  the 

pena lty of removal is appropr ia te. 
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ORDER 

 

The Civil Service Commission  finds tha t  the appoin t ing author ity’s act ion  in  

removing the appellan t  was just ified.  Therefore, the Commission  a ffirms tha t  

act ion  and dismisses the appea l of Nicolas Cast illo. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 


